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On September 13, 1973, we rec eived t he latest vers ion 
( Augus t 16, 1973) f or Hawaii ' s proposed Chapter 37, the regul a 
tions draf ted for partici pation i n NPDES (enclosed ) . 

The following are my comments on t he latest draft of Chap
ter 37 : 

1. There is still no specific provision in the statute or 
regulations , as required by FWPCA §402(h), enabling 

the State, where a permit for a treatment works is being violated , 
to restrict or prohibit introductions to such system. Section 
342-9 (emergency action) of Hawaii's enabling statute, Act 100, 
is probably inadequate in that it only covers situations of "immi
nent peril to the public health and safety. " Section 342-12, 
though empowering the Director to institute civil injunctive ac
tion "to prevent any violation of this chapter or any rule or 
regulation made thereunder, 11 is vague on this issue and non
specific. It does not specifically say violation or threatened 
violation of a permit shall give rise to injunctive action. Nor 
does it specifically empower a hookup or connection ban. As in
timated in Regional Counsel's letter of September 28, 1973, this 
matter could perhaps be handled via the Attorney General's certi
fication required by FWPCA §402(b). If the certification were 
to state, with appropriate references and citations, that: (a) 
§342-12 may be utilized for permit violations; and (b) §342-12 
empowers civil actions akin to those in §402(h), this would proba
bly satisfy our requirements. 

2. The definition of "wastes" contained in §l(b) of pro-
posed Chapter 37 implies that a substance or material 

is a waste only if it causes state waters to be reduced in quali
ty below standards. This is not as broad as the definition of 
"waste" at §342-1(10) of Act 100. This narrowing of the defini
tion bears significance because the General Prohibition of dis
charge at §3 of the proposed regulations merely prohibita the 
discharge of "wastes." Section l(s) of the regulations adopts 
the definition of "pollutant" from the FWPCA and §4 requires 
that anyone discharging pollutants must file a permit application, 
but the existence of the §3 l anguage creates confusion. Further 
more. 40 CFR 124.10 re~ires that the prohibition of discharge be 
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be equally as broad as that in FWPCA §30l (a). The pr oblem could 
be easily solved by adding the followi ng (underlined) language to 
§3: "No person, including any public body, shall use any state 
waters for the disposal of waste or discharge of ~ pollutant ~ . • 
without first securing approval in writing from the Director. 11 

3. I am s t i ll concerned regarding the existence of the vari-
. ance provision at §342-7 of Act 100 which would allow 
"discharges in excess of applicable standards. " There are no pro
visions for "variances, " denominated as such, in t he FWPCA or im
plementing regulations, and EPA policy does not allow them. (Note: 
This comment relates to variances from permit terms and conditions 
and should be clearly distinguished from the issue of variances 
from water quality standards or "zones of mixing"). Section 402 
(b)(l)(C) of the ~vPCA and 40 CFR 124.45( b ) only provide that an 
NPDES permit may be modified for cause. Though Chapter 37 makes 
no provision for variances (it does contain a "modification" pro
vision at §16), §342-7 remains on the statute books allowing 
variances. As Nelson Chang said in his letter of August 21, 1973 , 
since Chapter 342 creates such a thing as a variance, it is doubt
ful the department can set it aside by regulations. There is a 
potential solution. Variances must be made on the forms and in 
the manner specified by the department as per §342-7. The depart
ment could provide either that: (a) applications for NPDES permit 
modification pursuant to §16 of Chapter 37 shall be deemed an ap
plication for a variance under §342-7 of Act 100; or (2) all ap
plications for a variance from the terms and conditions of an NPDES 
permit shall be pursuant to §16 of Chapter 37 of the Public Health 
Regulations. 

4. I note that the latest version of §l(s) of Chapter 37 no 
longer adopts the federal definition of "pollution" at 

FWPCA §502 (19). Hawaii has its own definition at §l (a) of the 
regulations. As I read §l(a), water pollution only occurs if there 
is a discharge or alteration of the properties of the water as will 
either: (a) cause a nuisance; (b) endanger public health or wel
fare; or (3) violate a water quality standard or effluent limita
tion. Once again, the General Prohibition at §3 only prohibits 
discharges which will violate a permit or will "cause the waters 
of the state to become polluted." Thus, a discharge is not pro
hibited unless it is in violation of an issued permit or does one 
of the above enumerated things. This is narrower than the federal 
definition of pollution, I believe. 

David S • f>iowday 
Enc . 
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UNITED STAT'· ~ ENVIRONMENTAL PROTECTION ' ENCV 

or. lkmri Minott a, Asst. Director 
for. Environmental Health 

a~wnii state Dopt. of uealt.h 
P. o. Box 3378 
Honolulu ui 96801 

Dear 0:!' . llinctte 

During a telephone convcraation ·on September 7, 1973 
between mysel f and D. TulGng and J. Parnell both of your 
office, tentative agreemant wa a reached on aov ral meaaur on 
intended to .incr ease the part! .pa t i on of yollr Oepart.me..~t 
in the NPDES program in Hawai i . ~hese moasur~s are descr ibed 
bel ow. 

l • State ?e:nni t Pr!E!-ration - The St to will b eq i n at 
once to drafit wo· or -three NPDiir· pe nli t.a us i ng BPA s t andar d 
conditione and permits alr~ady issued as quides . Permittees 
will be select~ from the November (or later) issuance por 
t ion of the EPA six-month liat p cvious l y fum i ehed to tho 
Sta'he . 'these draft permit s w:ll be reviewed .. ith lSPA who 
will p%0p08e them tor iaauanoo with any modifi cations that 
may be f ound neces sary to COl3PlY vi tb thl!" guidtal1nes and 
req u.t.remmts of the Act . The St.at.e an~ t.PA will repeat this 
process oneh month Uh~il Per.mit Program Approval ia obtained 
l;y nowai.i. 

2. .Joi n t EPA-State Publications - All fut ur e Public 
Noti ces of Propoaed·-Pemt. :tsiau ance· in u awaii will b e j o int 
F.PA- Stat e notiaea. EPA will codify the Public t~tice it 
aurrantly uses to include notice that tb~ State ~ eonsideriny 
a r equest. for certification of t he discharqos (excopt Vederal 
f ac ilities which do not require oortifieation} and solicit 
c~enta to ~~a State for t heir consideration . Thie pr oce
dure i s intended to satisfy' the State's ohl i 9ati on un~~r 
tbe Act t o provido for public partic i pat ion i n th~ oertifi 
ca.t ion pr ocess . 

3. 'l'ilr!Gl:f- State Certifica t i on ·· Tho State will respond 
t" EPA roqueste-forcertificatloii .. promptly, i . e., within 1 4 
days after the expir ation of the public notieo pari<K1. 
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I would apprecinte receiving your concurreneo an tho 
above tcntati vo agreements. Please feel free to propoae 
rnodificationo or additions ao you see fit. In order to 
permit implementation of item 2 above for the sept«mb r 
Public ~otices, we will need your concurrence by September 17, 
1973. 

Sincerel,, 

R. L. O'Connell, Director 
Enforcemant Division 

cc = or. Richard E. Marland, Director 
Office of Environmental Quality 

Coutrol 
Governor's Executive Chambers 
Honolulu SI 

PIO, EPA 

o. ~ulang # nava!i Dept. of Ileal th 

J. Pa:nell, Hawaii Dept. o f Beal tdl 

be: RA 
A/W 
Office of Permit Programs, EPA HQ 

RLO'Connell /wt 
9/10/73 
Reading file 
File #815.4 


